CHAPTER X
TORTS

WHEN an action is brought in England upon a tort possible
that has been committed abroad, the role of private
international law is to specify the legal system accord-
ing to which the rights and liabilities of the parties must be law
determined. The usual view is that either the lex loci delicti com-
missior thekxjori must be chosen, or that these Jwo laws must
T^combinecu                                                   ^   "

To measure the rights and liabilities of the parties by the lex
fort, despite the favour with which this solution was regarded ^
by Savigny,1 would lead to what Cockburn C.J. once stigma-
tized as 'the most inconvenient and startling consequences'.2
The most startling and the most unjust would ensue if, in
accordance with the lex fori, the defendant were held respon-
sible for what would be an innocent act in the place where it was
committed. If it were the general rule that the lex fort was the
sole arbiter, the plaintiff would be free to choose a forum where
the law was more favourable to him than in the place of wrong,
provided that he could find one where the defendant happened
to be present.3

4The principle unanimously established by the canonists and later (ii) &* loci
the statutists since the I3th century and generally adopted to-day is dellct(

'4

that the lex loci delicti commml governs.'

If a plaintiff in English 'proceedings claims damages for a
tort committed against him abroad, it certainly seems reason-
able that the court should adopt the law of the place where the
alleged infringement of his right occurred. Only in that way
can the true character of his right and of the resultant obliga-
tion of the defendant be justly determined. It is that law to
which the defendant owed obedience at the decisive moment,
and it is by that law that his liability, if any, should be measured.
Moreover, the normal person would naturally expect that whether

1  Private International Law > Outline's translation, pp. 205-6.

2  Phillips v. Eyre (1869), L.R. 4 Q.B. 225, 239.

3  Hancock, Torts in the Conflict of Laws, pp. 54 et seqq,

4  Rabel, vol. 2, p. 235. This principle seems to be adopted in, for instance,
Austria, Belgium, Denmark, France, Germany, Greece, Holland, Hungary,
Italy and Norway.